Swiss American Lawyers Association, January 29, 2008
The Initiative on Private Military and Security Companies
For what are private military and security companies (PMSCs) used by states ?

For decades, PMSCs have been used for logistical, technical and security related tasks. Since the 90’s, PMSCs are increasingly used for military tasks in conflicts across the globe such as interrogation of prisoners and sometimes direct participation in combat.
Consequently, their activities come closer and closer to the heart of military operations. This means they are also closer to the civilian population affected by armed conflict and that the risk of incidents has increased.

Incidents involving PMSCs

Well known are the incidents which occurred in Iraq where tens of thousands of private security contractors have been used. 
PMSCs employees have been involved in cruel, inhuman and degrading treatments of prisoners at Abu Ghraib prison.
But I would like to point out more recent incidents. On 18 October 2007 in Iraqi Kurdistan guards with Erinys International, a British PSC protecting public works projects for the U.S. Army Corps of Engineers, apparently mistook a cab for a suicide bomber and wounded three of the passengers. It was the third incident in four weeks involving private contractors for the United States who allegedly shot Iraqi civilians. 

Days before, guards for Unity Resource Group, an Australian-managed firm shot dead two Iraqi women under similar circumstances. 
The most fatal and publicized shooting occurred in Nisoor Square (western Baghdad) on September 16, when a reported 17 civilians died. A Blackwater diplomatic security convoy was apparently shot at and the guards returned fire under hotly disputed circumstances.

Need for better regulation of PMSCs

Observers generally agree that transnational military and security services will increasingly be used in the foreseeable future. The incidents I just mentioned show that it is therefore necessary to better regulate the activities of the PMSCs.

Many states, though by far not all, have regulated the domestic private security sector. Yet, only very few states have regulated the transnational security industry. As these companies often operate in fragile states, where the law enforcement institutions are still weak, particular attention is required from the clients and other actors to ensure appropriate accountability. This is why a number of countries are currently considering regulating the transnational private security industry.  Nevertheless, so far, there has been still very little inter-governmental exchange on the subject. 

That is why Switzerland, in cooperation with the ICRC, has initiated an inter-governmental dialogue on how to ensure and promote better respect of IHL and HR by states and companies with regard to the operation of PMSCs in conflict areas with a focus on the transnational sector. 
What are the objectives of the Swiss initiative ?
The main objectives of this initiative which – I must point out it again - is conducted in cooperation with the ICRC, are the following:

· to contribute to an inter-governmental exchange on the challenges posed by the use of PMSCs;
· to re-affirm and clarify the existing obligations of States and other actors under international law, in particular under IHL and HR;
· to study options of regulation and other appropriate measures at the national and where possible, at regional or at international level, and elaborate non-binding good practices for States, in order to assist them to meet their responsibilities under international law. 
Our process does not intend to legitimize the use of such companies. We do not endorse their use. However, given the fact that these actors have become a reality in a number of conflicts, the envisaged process aims to prevent or reduce potential adverse consequences.

As a first step, Switzerland invited governmental experts from states with particular experience on the topic as well as representatives of the industry, academics and other experts to two informal workshops which took place last year. Objectives of the meetings were to discuss the issues, reflect on possible answers and to elaborate some good practices. Participants were governmental experts from states that contract PMSCs, states of nationality of these companies as well as states on whose territory private companies operate. 
What was the outcome of these expert meetings?

It has sometimes been argued in the media that there is a gap in the law with regard to PMSCs. It is actually not the case. There is a body of international law that both regulates the activities of the staff of private military and security companies and establishes the responsibilities of such staff and of the states that hire them. Participants to the expert meetings clarified the existing obligations of States and PMSCs under international law. 

Participants to these expert meetings agreed that PMSCs cannot be used by states to circumvent the following international law obligations:

· The first obligation is the prohibition of the use of force against another state, which constitutes a cornerstone of international law. 

· Moreover, it was concluded that states as well as companies have obligations under international humanitarian law (IHL) and that states should furthermore ensure respect thereof. 
· Besides IHL, states have a duty to respect, protect and to ensure international human rights law (HR). The obligation to respect HR is a so-called negative obligation in that the state is responsible for not arbitrarily interfering with HR. This obligation is especially relevant when a state hires companies. The obligation to protect is a positive obligation under which a state has to protect all persons under its jurisdiction and control from acts by third parties (like companies) that could impair the enjoyment of their HR. The duty of states to ensure HR is broader and is normally understood as the duty to adopt appropriate measures in order to fulfil their HR obligations. 
· In addition, soft law standards (e.g. the UN Code of Conduct for Law Enforcement Officials or the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials) may also be of relevance to the activities of PMSCs. 
· There was also agreement that individuals who commit serious violations of IHL or gross violations of HR may incur criminal responsibility directly under international law and may be prosecuted by national or international tribunals.
How to enforce and ensure respect of the standards ?
While the existing international and national legal framework addresses many issues raised by PMSCs, the key challenge in practice remains how to enforce and ensure respect of the relevant standards by all actors. In this context, there seemed to be general agreement that regulation may serve to address these issues. It is therefore an aim of the Swiss Initiative to elaborate, through an inter-governmental process, good state practices on how to address the issue, and develop regulatory options at national or maybe even regional level.
An issue of major concern is that States on whose territories PMSCs operate may have weak governments, infrastructure or legal systems. They might be unable to implement their obligations immediately and thoroughly with regard to PMSCs who operate on their territory but are based abroad. In those cases, the responsibilities of other States, especially contracting States, must complement those of the territorial States so that there is no gap in accountability. 

Indeed, states that contract PMSCs have the closest relation to them. The close relationship between these states and the PMSCs can also mean that States can be directly responsible for acts of PMSCs when these are attributable to them under the law of state responsibility, particularly if PMSCs are entities empowered to exercise elements of governmental authority or if they act on the instructions or direction or control of the State authorities. 

Also, the State that contracts a PMSCs has an obligation to ensure respect for IHL by the company and has an obligation to repress war crimes and suppress other violations of humanitarian law.
Let me briefly also mention the States in whose jurisdiction PMSCs have their headquarters. They are particularly well placed to take practical, effective measures because, like territorial States, they have the possibility to regulate and license PMSCs. They can enact regulation requiring a number of conditions for PMSCs to operate lawfully, for instance only after appropriate training and after an adequate vetting process of the employees.

Lastly, the responsibilities of States of nationality of the employees of PMSCs should be mentioned. While these may have virtually no link to the company as such or to the operation, they have a strong jurisdictional link with the employees. In this respect, they may be well placed to exercise criminal jurisdiction over employees of PMSCs when these commit violations of IHL, even abroad. 

At the expert meetings, as well as in other exchanges, options of elements of regulation were brought up. 

Contracting States

Possible aspects that may be considered by States who contract such companies include:

Requiring the company by the terms of the contract to:

· vet its employees (background checks);

· adequately train its employees in all relevant laws; 

· adopt standard operating procedures and rules of engagement;

· provide for internal disciplinary sanctions and take measures to allow affected persons to complain about misconduct; and

· obtain the approval of the “client” for any sub-contracting of contract tasks;)

Another possible aspect that may be considered by contracting such companies includes measures to monitor performance and enforce compliance with the contract and the law (e.g. supervision of performance; sanctions for violation of the contract; and for states, ensuring there is a system to bring to justice alleged perpetrators of international crimes).

In Switzerland, for instance, we just passed a directive requesting certain criteria to be applied when governmental authorities contract private security companies, at home and abroad. 

Territorial (“Host”) States and “Home State”

Host State

Regulation may also be considered by states on whose territory PMSCs operate to control the provision of armed services and ensure accountability of PMSCs and their staff on their territory. Options of elements for national regulation that were discussed included:

· a requirement to obtain a general operating licence for companies to provide specified security/military services;

· determining specific activities that PMSCs can be licensed for;
· conditions for the approval of licenses for specific activities;
· establishing mechanisms for monitoring compliance, promote transparency and hold perpetrators of crimes accountable 
“Home States”

Several of the elements I have just mentioned with regard to territorial states, were considered as potentially relevant in a regulatory framework that could be adopted by states where the PMSCs headquarters are situated.
While the export of arms is regulated in most states, the export of military or security services generally is not. Experts have suggested that existing arms export regulations, be they national or international, could serve as a model or even be extended to cover the export of military services (maybe even armed security services) as well. 
Way forward

Participants to the Swiss initiative have expressed interest to further study options of regulatory models and to elaborate, on the basis of existing obligations, good practices for states with regard to possible elements of national (or other) regulation and contracts. Advantages of an inter-governmental dialogue include harmonization and coherent approaches in different countries which inter alia lead to a level-playing field and render it more difficult for PMSCs to escape national controls.

Switzerland and the ICRC will continue the inter-governmental exchange on the issue and elaborate good practices for states to meet their obligations under IHL and HRL. 
While the governmental experts participating actively in the initiative were generally from states with particular experience with regard to PMSCs, it is particularly important to us to outreach also with other states, and look forward to broaden that outreach. We will do that through new workshops this year.
We entered into an informal dialogue with the President of the Working Group on mercenaries who welcomed our initiative. Our initiative was, in addition, supported by the UN Secretary-General in his report of 31 October 2007 on the protection of civilians in armed conflict. 
We hope that the Swiss initiative will make a valuable contribution to the exchange on the issue of PMSCs and that the non binding good practices studied will stimulate reflection and the consideration of regulation, not just by states but also by regional organisations, or even other clients of private security companies. 
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